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"A Critical Analysis of the Recent Interstate Commerce Act" 
When in 1787 the drafters of the Constitution for the 
original thi3teen states inserted a provision declaring thrt 
all interstate commerce should be under the control of the 
federal government, they little dreamed o: the immense sig- 
nificance that was attached to these few words. At that 
time there was little commerce carried on between the differ- 
ent states and, as for the condition today there is no nec- 
essity of taking the time to exound to the Imerican public, 
the vital connection that our Interstate Commerce has with 
our existence as one of the great natio:ils. 
The first law passed -under= this provision of the consti- 
tution was not until 1887, and it was on that related to 
interstate railroads only. This act had some rules and 
principles for the controlling of interstate railroads and 
provided for the establishment of a commission of five members 
who were to be appointed by the President. It was to become 
the duty of this commission to apply and enforce the law. 
Each commissioner was to hold office for six years and W8S 
to draw a salary of $7,500 per annum. One of the most 
renowned constitutional scholars in the vdiole country, Hon. 
Thomas '. Cooley, was the first president of the comrAission. 
They were to hold sessions all over the United States as the 
occasion required, but the larger number of its sessions 
were to be held in 1iashington, D. C. The com:ission was 
not a branch of the judicial department, but of the ler-is- 
. 
lative, yet its :Dowers were chiefly judicial in character. 
In order to give a co=lete analysis and criticism 
of the recent law passed in 1905, it must be necessary to 
give some of the more imT)ortant features of the law as 
passed in 1887. This act declares that ell railroad rates 
must be reasonable. Every railroad doing busine,ss was to 
adopt a classification of freight and a schedule of rtes 
for each class, the copies of the clas-iic:-tions and sched- 
?ules to be filed viith the Commerce Commission. Rebates 
were strictly forbidden and the law contained e provision 
which forbade a railroed to charge more for a short than 
for utLong haul. Such is a brief summary of the law passed 
in 1887. 
It was undor.btedlv a bic' advancement toward the bring- 
ing of the big public service corporations under the direct 
e 
control of the gneral government . Had its provisions been 
carried out in as good faith as the law was passed, there 
would not have been as much secret rebating as has been 
bro-ro-ht to light in the last fe7 7ears. 
In 1898 an act was passed Which made the chairmaf of the 
Interstate Commerce Commission and the Commissioners of 
labor, a board.for the arbitrftion of railway labor dis- 
yntes. If the employers and em-loyees wish to take advant- 
1`20 
age of this act, each chooses an arbiter and these two se- 
lect a third. The three then work together and examine the 
merits of the case, and render a 'decision, which can be 
enforced by the courts. 
In 1903 Congress passed the Elkins act, which was in 
reality en amendment 'of the law. The re-oo-rts of the Inter- 
state Commerce Commission have, from the beginning, con- 
tained urgent recommendations for amendment and changes in 
the original law, but until the Elkins Act, nothing what- 
ever hrd been done to relieve the situation. 
In 19 04 President Roosevelt in his annual message to 
Congress recommended legislation that would give the ccm- 
mission more po-ier. he urged that the commission be given 
the right to prescribe rates upon complaint and such rates 
to be effective unless reversed by a court. The House of 
Representatives feeling the need of such leg t ilaion at 
their very next see lion, proceeded t once to the considera- 
tion of this problem. 1,s. a result of their labors we find 
that on the 9th of February, 1905, the House passed the 
Esch-To7nson Bill, by a vote of 32 to 17. The Senate, how- 
ever, failed to see the necesitr of such a .1.77, but instead 
instructed their committee on Interstate Commerce to sit 
during the congressional recess for the purpose of taking 
testimony consider plans for.railwa7 7imtesiegislation. 
Tn 1905 .President Roosevelt again renewed his recommenda- 
tions for legitlation of this sort and the long (waited act 
was passed, in the session of Congress. The law as passed 
by the Senate after a conference r-eport with t e House on 
the 28th of June, 1906, and which went into effect on the 
28th day of the follawinP' August, is a much more radical 
measure than even the President had expected to receive 
at the hands of Cono'ress. There was practically no opposi- 
tion in the House, but as usual in such cases a strone' fight 
was made in the Senate. A majority of the Com-littee on 
_interstate Commerce argued to favorably report the bill, but 
the conservatives of the Committee succeeded, with the pur- 
pore of discrediting the bill, in having it placed in charge 
of Senator Tillman of South Carolina: a Democrat, 
--.12d a. 
bitter personal enemy of the President. 
extroardinary series of events which happened about 
this time, seemed to exert e powerful influence over mem- 
bers of the uTner house. These events incl-Aed disclosures 
made by the Interstate Commerce Committee in rn investiga- 
tion of the Pennsylvania Railroad. An E,thdcit coal strike, 
and a report by the Commission of CorTorations on the trans- 
-oortion of petroleum. All these added to the revelation 
of the -oLckinf,. indlistry and insurece investigations corld 
not heop but enforce upon the minds of some of the mor 
delinquent statesmen, that a stringent law was needed. The 
original Herb=n bill after having been extensively amended, 
was passed in the 6enate with only three dissenting votes. 
2entors Moran and Pettus ,id not believe the la'v to be 
radical enough, while Senator. 7oraker opposed the whole plan 
of leo'isletirn under considerEltin, mnor the assumption that 
v3aa 
the proposition to confer upon a Commission n power which 
he said was limited to the legisls:tive branch of the 7ov- 
ernment, was unconstitutional. 
It will not be our purose to alelyze briefly the law 
as this Recent interstate Commerce Act. The new law widens 
materiall:' the limits of the commisi02-!s' 
-lithor'ity and 
includes se-erel eFrencies of transportation w.hich had here- 
fofore been completely out from under their control. !,Ionp. 
these might be mentioned the express companies, sleeping 
ecr companies and prsons or corporations engaged in the 
transportation by pipe lines of oil or aay other commodity, 
except water or -ss. Ex-ress Lompenies are now compelled 
to publish r tes, tari-f statistics, nd financial reports. 
The Standard Oil monopoly could hardly have been built up 
had it not been for the rebating=, -practice and this', no doubt 
led to the inclusion of ripe lines as common carriers. The 
meaninir of the term "railroad" was extended so that it now 
includes spurs, switches, terminsl facilities of every kind, 
freiht depots, yards and c -round. The meaningr of"transporta- 
tion made so as to include many instrumentalities of 
shipment or carriage which had not hithertobeen included 
under th t term. A clause was added to this act which lro- 
hibitedrilro:ds from transportinp; in interstste co=erce 
any commodity, other than tiLr.bor or its msnufactured -ro- 
ducts, which are produced by it, or under its authority, or 
which art may own in whole or in part, or in which it may 
any interest, direct or indirect, except such as may be 
necessary and intended for its use as a comon carrier. 
The purpose of this clause was to prevent railroads from 
being engaged in any other business tha- that of trans-oon- 
tation. However, the foregoing clause was. not to go into 
effect until May 1, 1908, and it is too early as yet to 
to comment either for or against the wisdom of its adol)tion. 
One of the most striking features of the law was its 
reference to pasnes. Common carriers are forbidden to 
give directly or inAirectly , End persons are forbidden to 
use interstate passes. There are two classes of exceptions 
made to the application of this state. The first includes 
railroad. employees End their families, officials, attorneys, 
and employees of agencies associated with the railroad busi- 
ness. The second class comprises the poor and unfortunate 
classes and. those engaged in charitable and relit ions work. 
s to the first class of exceptions, we do not believe 
that there is any well-grounded object of their being 
granted free trnasportation by the railroad companies. The 
only possible exception to this might be in granting passes 
to attorneys end newspper men, who in reality only spend e 
small part of their time in the employ of the Railroad Co. 
Many of the states have passed laws containing this 
same provision or one very similar to it. There can be no 
doubt but that the pass s an evil of thf hir,liest magnitude. 
Through its power corruption has become more common end the 
influence of the pass is one that cannot be ignored. 0044-10$ 
illlos r 
)32.i 
The section in the recent interstate commerce law 
is certainly generous enough in its list of exceptions. 
There is considerEble doubt whether the law should, even 
by implication, impose upon railroads the burden of carry- 
ing unfortunate persons free. This is a duty that belongs 
to the state fend the :-e might be some excuse for the elimina- 
tion of this article from the law. Neither is there any 
special reason why railroads should be compelled to grant 
reduced rates to ministers of charitable an4religious work. 
Tif,is seems to be a form of discrimination which we are so 
careful in prohibiting railraods from practicing, when in 
their dealings with other corporations. If the pass clause 
is vigorously enforced, it w:Ill, by the help of laws pass- 
ed by several states, do away with the ppa.ss scandal in time. 
The section of the law pertEing to railway rates is 
one that over -shadows every other clause in importance. The 
rate section of the amended act provided that the Commission 
shall have power upon complaint, whenever the rates or 
chfrges or any rermlrtions or nractices a:re unjust or un- 
reasonable, to prescribe after a fair and impartial hearing, 
the unreasonable regulation or the maximum rate, 21d to 
make an order that the carrier shall cease from violation 
of the statute. The law previous to this amendment contain- 
ed a provision of this sort, but in 
the Maximum Rate Case before the courts in 19,97, this had been 
declared unconstitutional. 
vany of the ablest lawyers in the Senate argued that 
such would be the case with this provision but we find that 
Justice McKenna, for the Supreme Court on the 20th day of 
May, 1907, handea down a decision which declarestmeTrivo- 
o 
cally the right and Dwer of the interstate Commerce Com- 
mission to set aside a rate if it considered the same to be 
unjust and unreasonable. 
"hen the gaesti n was up for debate in Congress, the t 
railway side contended that his function could not be de- 
lec'ated to any body and they positively assented that 
Congress had no right to give to the Commission, any such 
right. This decision, above quoted, not only removes the 
final dOubt as to the right of Uongress to confer the rate 
making power, but it opens the way for any additional leg- 
islation that may be required in order to make more effec- 
tive the existing law. This is .indeed a notable advance, 
but as yet the rate question is by no means settled. There 
are many discriminations that will never come to the atten- 
tion of the Commission and it must not be thought for an 
instant that the railroads have given up the struggle. Ex- 
cessive rates are being charged, towns are being dicrimi- 
nated against in countless instances, and unreasonable rates 
have been and will continue to be the subject of much bitter 
complaint. 
As a rule a shipper is not so much interested in the 
rate he pc,ys as he is in seeing to it that h±,s competitor 
the same rate. A major portion of the shipping is done 
by that class of business men termed "middle" men, and it 
can be esily seen that it makes little difference to them 
V-2J.D.to 
what the rate is, so Jong as their comr:etitors ray the 
same. The men who are really effected b- the rate are 
not able to bring their complaints before the Commission 
as they should be. The actual sufferer would not be reach- 
ed by the middle man instead. One of the most memorable 
debates of the whole session of Congress arose over the 
question of allowing courts to give injunctions, thereby 
setting side the ruling of the Commission for the time 
being. Senator Bailey argued the limitations of judicial 
authority, while Senator Spooner led those whcimaintained 
a :ore conservtive view. The affair ended by express 
jurisdiction being conferred upon the Circuit Court in 
suits to enjoin set aside, or suspend ordes of the Com- 
mission. Five days' notice was to be given before such 
order could be made and in this way the, Commission was in- 
formed of the robable action of the Court. Under the old 
law the Commission had no power to compel the making of a 
joint rate and railroads had it in their Dower to refuse 
any such rate made. The Commission is now given greater 
power along this line and they have the right to estab- 
lish through routes and the conditions under which they 
shall be operated whereven the carriers refuse or neglect 
to do so voluntarily. The law compels a publication of rate 
schedules and these are to be filed with the Commission 
and these schedules cannot be changed unless thirty days' 
notice is given. 
It is noted that the law fails to give the Commission 
a direct power over clasf§ification. phis is a. serious de- 
foctand should soon be remedied as a railroad can raise 
rates on a certain commodity by simply making a change in 
the classification. Moreover, the Commission has power 
upon complaint to lower a rate on one road, yet it can not 
prevent the order being practically revoked when a coal- 
p etinc line :Hakes a corresponding decrease in their rate. 
l'he new law requires a. very elaborate publicity of 
accounting from all roads and requires that the annual re- 
ports be made out under oath. These reports are to be filed 
with the Commission within a perscribed time or a. forfeit 
is exacted. The book-keeping methods are given by the gom- 
mi-ssion and they are to "rive free access to these things at 
all times. The railroads are forbidden to keep any other 
accounts, records, cr memoranda, than those avnroved by the 
to 
Comyaission andlany violation of these provisions, a fine 
and imprisonment is attached. One would think, after reading 
the clause in the amended Jew that pertains to publishing 
of reports and account i :a that certainly the measure was 
radical and drastic enou7h to suAt anyone. If the Commission 
can not work intelligently when all this is disclosed to 
them, it will certainly be because they are not upheld by the 
courts. 
radical change in the method of procedure in en- 
forcinp; the 
-crivis4ons of the ::.ew law Was -1EIC made. -Before 
it was easy for the Commission to make rulinl hut it seemed 
'4940000 
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to be decidedly impossible for the commission to bring 
about speedy or decisive results. Formerly pernalties for 
violation of an order of the Commission did not begin to run 
until sustained by an order of oa court. This allowed the 
railroad to continue its unlawful course until after. the 
Judiciary had deliberated upon the matter. The new law 
makeslruling of the commission effective 
-Within such reason- 
able time as the commission shall prescribe, and continues 
t in operation for a period not to exceed two years. The 
carriers have the privflege of appealing to the U. S. Circuit 
Court t any time and a:.neEls from the action of this court 
lies directly to Supreme. Court and have Driority over all 
except criminal cases. 
The Commission is given the power to p.rant a rehearing 
at any time u-pon Ly!qiction for same and it in their judg- 
ment there has been an error in the original finding, they 
may reverse, change or modify the original decision. 
The personell of the Commission was changed from five 
to seven members, only four of whom can be of the same 
political narty. The term of office 17/ ESalso extended to 
seven years and their salry increased from !.:7,500 to 
2.0,000 per year. This was a change for the better as 
much more dignity End influence is attached to the Commiss- 
ion. 
All of the important changes in the Interstate Con, 
merce law as recently amended, have now been taken up, and 
it shall now be our purpose to criticize more sharT)ly. 
some of these changes and also point out some amend- 
ments that should be added. 
In the ori7inel law of 1887 7)rovision w's put in 
--rhir;h =de poolinFr of railroads prohititive. It is 
natural for the public to 'relieve this was e wise inser- 
tion and it watIld no doubt be etrenely di'ficult to con- 
vince the average nerson that such a clause is detrimental 
to the best interests of the travelling public. reverthe- 
less, it is the honest conviction most men who have 
made the railway problem a special study , that this clause 
should be repealed. The argument in favor of such action 
ir foflogs: 
'Tore uniform and suable rates would be secured. The 
0 
old saying, Competition is the life of trade" cannot hold 
when a,)rlied to the rpilred industry. Discriminations 
between different towns, so -reYalent now, would be eliminet- 
ee 
ed. ilailro-ds now have secret a'r1 :eats with etch other 
and the only method of solving the railreod -oroblem, out- 
side of f-overmental ownership, -is for the Commerce to know 
ee 
all of the Egr:rents entered into by the rai7rods. 
Another omission that will be felt in the- enforcement 
of the new Amendment is that clause in the old law in re- 
gard to relative charges on long and short hauls. The 
SuT)reme Count decided against this clause as being unconsti- 
tutionA. the wa7 it ms worded in the old la -7. It seems 
that 
. 
an amendment could have been added which would give the 
Commission more power along this line. It is form of 
discrimination which can. be tolerated and the soon- 
er it is remedied, the better it will be. 
Many students of the Interstate Commerce problem have 
urged th t question of inland tranportation by water be 
included 
-nder the jurisdiction of the Commission, while 
only a small part of our commerce is ever transported 
by water. Yet in so ,le cases the rate problem v7ould be 
much simlified were it not for the exemption of water 
transportation. Publication of water rEteswould mater- 
ially aid the Commission in the solution of this problem. 
It might not be out of place to co2 ent on the act, 
as a whole, and its solution of the railroad problem. 
m, 
..aere are many public men in the United States, notable 
William Jennings Bryan of Nebraska., who still insist that 
governmental ownership of the railroads is the only real 
solution. "Government ownership" sentiment has undoubted- 
ly been growing during the last few -ears, yet there is much 
debate as to whether the idea is even possible to sa7 the 
least. Public opinion was largely responsible for the rec-nt 
is 
r,mendment, but it !not for is to say how soon the taking over 
the railroads by the government will be brought about by 
the same means. If the Commission is able to enforce to the 
letter this existing law and if Congress will add the need- 
ed amendments as they become necessary, we see no reason 
why Drivate ownership should be longer feasible. 
Anot.-er feature that has be -nproposed by Chairman 
Knepp of the Coianission is the reincorporation of cur 
railroads under c-ct of Cono-ress or some plan of fc,rerfl 
license. This, he believes would brin7 sty to laws more 
into harmony with national lfws, and 
-,nil it -rould not 
limit the actual rower of the state, yet as a practical 
matter it would prevent improper legislation by the state. 
Public resentment is so strong that most of the leislatures 
during the last year have passed more radical laws in delinp: 
0 
with the r:ilrad question in their respective states. This, 
Chairman Knapp believes to be in the main, wrong, and he 
is ire. favor of national repmlation through the Commission. 
It is exceedingly difficult to convince the average person 
that there is a limit to the reactionary legislation now 
going on. 7e rather is inclined to believe that the rail- 
road interests should be shown no mercy 
-hatever. 
The law as passed in 1905 is not to be considered as a 
new law, but En amendment to the la of 187. The funda- 
mental Principles of that law have not been disturbed, and 
the ?.mendments have been incorporated iith a view to making 
these standards apply more definitely and practically to 
the problems of railroad transportation. 4 -he present Co -T, 
mission is composed of able men .ho will do their part to- 
ward enforcing the ommerce law. The railroads as rule, 
seem disposed to obey the will of Congress and to accord 
the Oommission every facility for investigation. If this 
less, the recent Interstate Commerce 311,/ was a huge stride 
toward the solution of the railroad problem as it con- 
fronts the people of the United States today. 
Clarence G. Uevins. 
